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Preliminary Statement.

Counsel will herein answer the arguments of appellee

under the same numbered designations as contained in

appellee's brief as follows

:

I.

The finding of fact by the Trial Court below that ap-

pellants' apartments were controlled housing accommoda-

tions subject to the Act is contrary to the record.

A. The subject accommodations were occupied by per-

sons who were provided such customary hotel services as

were required by the Act.

B. The subject accommodations were in an establish-

ment commonly known as a hotel in the community in

which it is located.
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II.

Defendants' motion to dismiss the complaint and their

request for jury trial should have been granted.

III.

The United States was improperly substituted as party

plaintiff.

IV.

The defendants before the Court did not collect or

receive more than three fourths of the alleged excessive

rentals.

Appellants will endeavor to answer appellee's arguments

as briefly as possible and avoid all unnecessary repetition

of their arguments and citations contained in their open-

ing brief.



ARGUMENT.

I.

The Finding of Fact by the Trial Court Below That

Appellants' Apartments Were Controlled Hous-

ing Accommodations Subject to the Act Is Con-

trary to the Record.

The cases cited by appellee supporting their proposition

that whether or not defendants are exempt under Rent

Control under the Act is primarily a question of fact is

not questioned. Such cases, however, do not bear out

appellee's contention that the facts in the record now be-

fore the Court supported the trial court's finding that the

subject premises were controlled housing. In fact, the

cases cited by appellee negative, if not directly surely

inferentially, such a conclusion. Appellee's citations upon

this point will be discussed in A. and B. below.

A. The Subject Accommodations Were Occupied by Per-

sons Who Were Provided Such Customary Hotel Services

as Were Required by the Act.

Appellee admits that at the outset, it was stipulated

that:

1. maid service,

2. linen supply and laundry,

3. cleaning and

4. maintenance

of furniture was sufficiently furnished to meet the re-

quirements of the exemption in the Act.



The Courts, so far as appellants can find, have uni-

versally held that these are the basic services required by

the Act.

Bray v. Peck, 190 F. 2d 998 (C. A. 9th) (cited by

appellee)

;

Irving Adler, et al v. Northern Hotel Co., 180 F.

2d 742 (C A. 7th);

Woods v. Benson Hotel Corporation, 177 F. 2d

543 (C. A. 8th).

Thus having admitted that the primary and basic

services were sufficiently furnished, appellee proceeds to

object to the sufficiency of only the

1. secretarial or desk service,

2. bell boy service and

3. telephone service.

However, the amount of such services are to be determined

by what is customary, not only in regard to the type and

size of the particular hotel, but also what services are

customarily furnished by a hotel of such type and size in

the community in which it is located. A complete dis-

cussion of the intent of the Act of 1947 in connection

with this proposition is contained in

Woods v. Western Holding Corporation, 173 F. 2d

655;

Woods v. Benson Hotel Corp., 177 F. 2d 543, supra.

In the latter case, the Court, in part quoting from the

former case, stated:

"The effect of this regulation, of course, was to

require that all the services specified in the law must
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be present before the housing accommodations were

decontrolled. It is submitted this was not the intent

of Congress when the 1947 Act was passed. For

example, it was not intended that the failure to pro-

vide telephone service, or a bellboy, would necessarily

prevent an establishment from being decontrolled.

It may be fairly said that the intent of Congress was

that it was only necessary to see whether the services

of the general character specified were available and

if the hotel was, in general, a 'furnished service

establishment,' it would be decontrolled."

"It (the Act of 1947) did not say, for example,

that all five of the types of services mentioned in the

Act had to be furnished in order for an establish-

ment to be classed as a decontrolled hotel. It said

that those establishments which were occupied by

persons who were provided with customary hotel

services, such as, maid service, furnishing and launder-

ing of linen, telephone and secretarial or desk service,

use and upkeep of furniture and fixtures, and bell-

boy service would qualify for decontrol. In using

the foregoing language it did not actually specify

that to qualify as a hotel the establishment must fur-

nish the services customarily furnished by establish-

ments commonly known as hotels in the community

in the manner those 'commonly known' hotels furn-

ished them. But such intent is readily gleaned from

the purpose of the Act, its context, and from the

explanation of the agreement reached by the Con-

ference Committee of the House and Senate, wherein

it was said : 'Not necessarily all the types of services

named in the act as examples need be provided in all

cases, as long as enough are provided to constitute

customary hotel services usually supplied in establish-



ments commonly known as hotels in the community

where they are located/
"********

"Nor is it consistent with the intent of Congress

that local practices should constitute the criterion to

apply, in determining what conduct or practice shall

constitute 'providing' such services, the conduct or

practice of establishments located in other com-

munities or the conduct or practice of a different

type of establishment."********,
"Obviously, in answering the foregoing question,

it will not do to apply the customs and practices of a

typically transient hotel because, as heretofore pointed

out, as noted in Woods v. Western Holding Corp.,

supra, and as recognized by the Expediter in his

interpretation of the Act, other types of hotels than

transient hotels were included in the statutory defini-

tion of 'Hotels' in the Act, * * *."********,
"To provide or make available hotel services of the

customary character involves different practices in

different localities. And the customary manner of

making available different hotel services in apart-

ment hotels differs from the customary manner those

services are made available in transient hotels. Even

the practices of the latter differ in different locali-

ties."

The appellants submit that the Trial Court utterly

disregarded the rule set forth in the above case to the

subject premises. We are not here concerned with the

customary secretarial or desk service, bell boy service and

telephone service given by hotels such as the Waldorf-



—7—
Astoria Hotel in New York, The Stevens Hotel in

Chicago, the Mark Hopkins Hotel in San Francisco, or

the Biltmore Hotel in Los Angeles, but very much to

the contrary, we are concerned only with such services to

the extent as customarily furnished by small hotels (20

guest rooms) of a modern type [Tr. 77] situated in an

area where a lot of people are employed [Tr. 80] in

the locality of Los Angeles, California.

The plaintiff below, of course, submitted no evidence

whatsoever of the extent of such services customarily

rendered in such hotels, apparently relying upon the

theory that such burden was upon the appellants. Ad-

mitting for the purpose of this particular argument that

such burden was upon the appellants, it is submitted and

earnestly urged that the appellants did fully and com-

pletely sustain that burden with positive uncontradicted

and unimpeached testimony which, if it were not true,

could have been easily and promptly rebutted by the plain-

tiff.

Without repeating what has been said upon this point

in appellants' opening brief, we do wish to again summar-

ize the facts and testimony of defendants' witnesses

Connor, Johnson and Kinsey in this regard; it is not

customary in small hotels of a recent or modern type in

Los Angeles to have full-time bell boys, guest greeters

and switchboard operators. Furthermore, in densely popu-

lated areas in Los Angeles where most of the people are

working people, small hotels during the shortage of hotel

accommodations from 1945 to 1948 had guests who were

more of a permanent class who did not need much service

in the way of baggage smashing, telephone and desk serv-

ice. Furthermore, it was not only not customary for

small hotels in Los Angeles to give such service from
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full-time employees, but also the expense of so doing

would have been prohibitive. Furthermore, that the

amount of such services given by the appellants at the

subject premises was all that was customarily given in

small hotels in Los Angeles.

As above stated, the plaintiff made no endeavor to rebut

this testimony, and consequently we respectfully urge the

Trial Court was not at liberty to deduce an inference to

the contrary.

"A rebuttable inference of fact * * * must

necessarily yield to credible evidence of the actual

occurrence."

Pennsylvania Railway Co. v. Chamberlain, 53 S.

Ct. 391, 288 U. S. 333, 77 L. Ed. 819 (also see

other cases cited in appellants' opening brief).

B. The Subject Accommodations Were in an Establishment

Commonly Known as a Hotel in the Community in Which

It Is Located.

What has been said above relative to the positive, un-

contradicted, unimpeached and unrebutted testimony re-

lating to the services furnished, also applies to the repu-

tation of the subject establishment in the community in

which it is located. That is, appellants' witnesses all tes-

tified that the subject establishment was generally known

as a hotel. This the plaintiff made no endeavor to rebut.

Furthermore, because we believe it most significant, we

wish to call the special attention of this court to the fact

that nowhere has appellee mentioned the testimony of

John D. Miller, principal building inspector for the City

of Los Angeles, who testified positively that the blue

prints of the subject establishment [Deft. Ex. A] were



plans of a structure that constitutes a hotel in Los An-

geles, California..

Appellants submitted that no stronger nor more posi-

tive evidence could have been produced to the effect

that the subject establishment was known as a hotel or

in fact could have been known as anything else than a

hotel in Los Angeles.

Of course, the plaintiff made no endeavor to contra-

dict nor controvert nor impeach nor discredit such testi-

mony, and no doubt its failure to make such an endeavor

was wholly due to the reason that it knew it could not pro-

duce such contradicting evidence.

Other cases cited by appellee in its brief and not men-

tioned above have no application to the present case, be-

cause the facts are dissimilar. Thus we find in

Woods v. Oak Park Chateau, 179 F. 2d 611 (C. A.

7th),

the tenants were not furnished bed sheets, pillow slips

and towels, nor customary maid service. Also the evi-

dence showed that the premises were not known as a

hotel in the community. In the case at bar, the absolute

opposite was either admitted by stipulation or proved by

uncontradicted and unrebutted evidence.

In

Feeley v. Woods, 190 F. 2d 288 (C. A. 9th),

the premises were unfurnished apartments upon the criti-

cal date, i. e., June 30, 1947, and subsequently repainted and

furnished. Consequently, the court held defendant had

only the right to apply to the Expediter for statutory bene-
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fits of adjustment upon the grounds that the premises

were not yielding a fair net operating revenue.

Rooks v. Woods, 189 F. 2d 961 (C. A. Sth),

dealt with seasonal property.

Wingate v. Bercut, 146 F. 2d 725 (C. A. 9th).

There clearly, there was a conflict in evidence, and of

course the court in resolving such conflict could justifia-

bly draw inferences either one way or the other from such

conflicting evidence. In fact, Justice Wilbur dissented

because of such conflict. In the case at bar, appellants

submit that there was no conflict.

In

Woods v. Fliss, 168 F. 2d 612 (C. A. 7th),

the only question before the court was whether or not the

defendant had violated a temporary restraining order, and

the only evidence was to the effect that he had violated

such order. Consequently, the court did not need to draw

any inference.

In

United States v. Beatty, 192 F. 2d 945 (C. A. 8th),

the appellate court only decided that even though the

upper court might have decided differently upon a given

set of facts, they would not disturb the lower court's de-

cision. Incidentally, this is a peculiar decision, a casual

reading of the statement of facts would indicate that the

trial court reached the only conclusion that could have been

logically reached.



—11—

IL

Defendants' Motion to Dismiss the Complaint and

Their Request for Jury Trial Should Have Been

Granted.

Appellants have nothing further to add to what was

said in their opening brief upon this point (App. Op. Br.

pp. 27-29). We are fully conversant with all of the

authorities cited by appellee on this point. However, in

none of them has the good faith of the Housing Expediter

been particularly questioned.

Appellants still feel that the record upon its face shows

the bad faith on the part of an agency of the United

States in dealing with its citizens, and that consequently

the appellants have the right to appeal to the courts for

protection. This action admittedly being in equity the

court has the right and duty to deny relief to a plaintiff

who has shown bad faith.

As to the right for trial by jury, the cases cited by the

appellee are not in point, because the facts are not upon

all fours with the present case.

In

United States v.. Moore, 340 U. S. 616, 71 S. Ct.

524,

the defendants did not demand a jury trial at any time.

However, in the case now before this court, the defendants

did make such a demand and a reasonably early date

after their right to a jury trial accrued.
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III.

The United States Was Improperly Substituted as

Party Plaintiff.

Appellants submit that the appellee has not met appel-

lants' arguments upon this point, and that it would only

be repetitious to rewrite here any portion of appellants'

argument contained in their opening brief (App. Op. Br.

pp. 23-27).

The cases, statutes, executive orders and general orders

mentioned in appellee's brief were fully discussed in ap-

pellants' opening brief. Appellants therefore feel that

they have nothing to add to their argument set forth in

their opening brief which we submit plainly concludes

that the substitution of the United States as party plain-

tiff was not authorized by

:

1. Public Law 96, 82nd Congress, approved July 31,

1951 (Title II, Sec. 202(a), (c), 205, 65 Stat. 143, 148,

50 U. S. C. A. Appendix, Sec. 1896).

2. Executive Order 10276, executed July 31, 1951

(16 Fed. Reg. 7535).

3. General Order 9 of the Economic Stablization

Agency.

4. Executive Order 9842, dated April 23, 1947, ef-

fective June 1, 1947 (12 Fed. Reg. 2646).

5. Rule 25(d) of Federal Rules of Civil Procedure

(28 U. S. C. Rule 25(d)).

6. Nor by any of the cases cited by appellee (which

were analyzed in appellants' opening brief).

The appellee states (App. Br. p. 32) :

"We are not concerned with substituting a suc-

cessor in office respecting the continuance of an ac-
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tion, personal in nature, as to which Rule 25(d) is

applicable."

Appellants' reply to this is simply that we believe ap-

pellee should have been concerned with said rule as un-

questionably it was the only proper manner for substitu-

tion under the circumstances and the law as existed on

September 5, 1951, when said motion for substitution

was made, and upon September 17, 1951 when the appel-

lants moved the court below to dismiss the action because

the requested substitution of the United states was im-

proper.

IV.

The Defendants Before the Court Did Not Collect or

Receive More Than Three-Fourths of the Alleged

Excessive Rentals.

Here again the appellee's citation of authorities are not

in point with the situation in the case before this court.

True Sloat, the collecting agent, could have been held for

all the rentals he collected. However, the action was dis-

missed as against him. However, Sloat was not solely the

agent of these appellants, but acted for them only as to

three-fourths of the amount of the rents so collected be-

cause that is all they were entitled to. As to the balance

of the rentals, the said Sloat acted for the Lazy-K Cor-

poration. If these appellants and the Lazy-K Corpora-

tion had been sued upon the theory of a partnership or

as joint adventurers, a different question might be pre-

sented. However, such was not the case and discussion

thereof would be redundant.

Neither do we have a case of joint tort feasors, as

urged by the appellee, but rather a case of alleged statu-

tory liability, and that liability is only against the person
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who demands, accepts or receives rent for housing ac-

commodations in excess of the maximum rent.

It is respectfully submitted and urged that there is no

evidence whatsoever in the record showing that these

appellants either demanded, accepted or received more than

three-fourths of the total of such alleged excess of rents

paid by the various tenants.

Vitriolic Attack.

The appellee states in its brief on page 24:

"appellants devote much of the argument in their

brief to vitriolic attacks upon the trial court, his age

and his background.

"

While this charge is directed to the "appellants," it is

necessarily leveled at this counsel. It is believed that the

casual reading of what was said in appellants' opening

brief concerning the honorable judge who tried this case,

will refute the above-quoted statement.

This counsel knows that no man can have greater re-

spect than he for our courts, the judges thereof, and for

the distinguished service of the elder members of the

bench. This counsel neither made, inferred nor intended

the slightest imputation as to the character or lack of

conscientiousness of the honorable judge who tried this

case. However, this counsel had the right and, in fact,

the duty to his clients to state all of the facts which arose

at the trial and which had a bearing upon the outcome

thereof. And, furthermore, this counsel submits that

it is the duty of this honorable court to consider all of

such facts.

It is submitted that the remarks of the appellee's counsel

in this regard are wholly unjustified.
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Conclusion.

For the foregoing reasons, the judgment should be re-

versed, and the cause ordered dismissed or at the least

remanded with instructions to the District Court to modify

the said judgment to an amount not in excess of the total

set forth in the Admission in Appellants' opening brief,

page 48, or if better practice indicates, the judgment

should be so modified by this court.

Respectfully submitted,

W. T. Stockman,

Attorney for Defendants and Appellants.




